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FROM: Kit Williams/

DATE: December 28,2017

RE: Agreements For Assignment of Cell Tower Land Lease Agreements from
Smith Communications, LLC to American Tower, LLC

Smith Communications, LLC has built several cell phone towers in
Fayetteville through the years, often on city property. Smith Communications
now desires to sell two of these towers, one at the Township Water Tower site and
the other on Ivey Road to American Tower, LLC. To protect the rights of our
citizens and the Clty,I ensured that the City Council had the right to consent
before the Lease Agreement with Smith Communications could be transferred to
an independent entity. Flowever, the City Council's power of consent is limited
in that "such consent will not be unreasonably withheld or delayed." Paragraph
L5 of Land Lease Agreements.

American Tower, LLC should sign the Agreements For Assignment of the
Land Lease Agreements with the rights and duties of the Land Lease Agreements
as clarified by the Agreements For Assignment and except for a special final
provision placed within the Ivey Road Land Lease Agreement which was never
used because the charity later decided it was not appropriate or desired.
Therefore, American Tower, LLC will not have to comply with Paragraph 26 of
that agreement which is legally withdrawn and ineffective.



RESOLUTION NO.

A RESOLUTION TO APPROVE THE AGREEMENTS FOR ASSIGNMENT OF TV/O
LEASES FOR CELL TOWER SITES FROM SMITH COMMLINICATIONS, LLC TO
AMERICAN TOWER, LLC AS REQUESTED BY SMITH COMMLTNICATIONS,LLC

\ryHEREAS, on January 6,2009, the City of Fayetteville entered into a Land Lease Agreement

with Smith Communications, LLC (attached as Exhibit A) to lease city premises within its
Township water tower site to Smith Communications, LLC for its cell phone tower for Eight
Hundred and Fifty Dollars ($850.00) per month (plus possible revenue sharing for subleases) for
five (5) years which shall automatically be extended for four (4) additional five year terms with
the rent being increased by an amount tied to Consumer Price Index for the five year extended

term; and

WHEREAS, this Land Lease Agreement is currently in its first five (5) year extension term which
shall end on January 5,2019 unless further extended by Smith Communications or its assignee;

and

WHEREAS, to safeguard the interests of Fayetteville's citizens, this Land Lease Agreement can

only be sold, assigned or transferred to another independent business entity (such as American
Tower, LLC) with the consent of the City "which such consent will not be unreasonably withheld
or delayed." Paragraph 15 of the Agreement; and

WHEREAS, on July 20,2010,the City of Fayetteville entered into a Land Lease Agreement with
Smith Communications, LLC to lease city premises on lvey Road for five (5) years commencing

on August 1,2010 at monthly rent of One Thousand Five Hundred Dollars ($1,500.00) (plus

possible revenue sharing for subleases) which shall automatically be extended for four (4)

additional five year periods with the rent being increased by an amount tied to the Consumer Price

Index for the extended five yearterm; and

WHEREAS, this Land Lease Agreement is currently in its f,rrst five (5) year extension term which

shall end on July 31,2020 unless further extended by Smith Communications or its assignee; and

\ilHEREAS, to safeguard the interests of Fayetteville's citizens, this Land Lease Agreement can

only be sold, assigned or transferred to another independent business entity (such as American
Tower, LLC) with the consent of the City "which such consent will not be unreasonably withheld
or delayed." Paragraph 15 of the Agreement; and

\ryHEREAS, Smith Communications, LLC has requested that the City Council approve the

assignment of these two leases to American Tower, LLC which proposes to purchase both towers

and all relevant equipment at these sites from Smith Communications, LLC and assume all the

rights and responsibilities of Smith Communications, LLC within these assigned Land Lease

Agreements with the exception of Paragraph26 of the Ivey Road site which is no longer requested,

needed, nor desired by the Peace at Home Shelter.



NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
FAYETTEVILLE, ARKANSAS:

Section 1. That the City Council of the City of Fayetteville, Arkansas hereby approves the

attached Agreement For Assignment (Exhibit C) of the rights, responsibilities and duties of the
Land Lease Agreement entered into on January 6,2009 (attached as Exhibit A), and extended

effective January 6,2014 by and between the City of Fayetteville and Smith Communications,
LLC to American Tower, LLC subject to the consummation of the Asset Purchase Agreement by
and between Smith Communications, LLC andAmerican Tower, LLC and acceptance of the

Agreement For Assignment (Exhibit C).

Section 2. That the City Council of the City of Fayetteville, Arkansas hereby approves to the

attached Agreement For Assignment (Exhibit D) of the rights, responsibilities and duties of the

Land Lease Agreement entered into on July 20, 2010 attached as Exhibit B and extended

effective August l,20l5,by and between the City of Fayetteville and Smith Communications,
LLC to American Tower, LLC subject to the consummation of the Asset Purchase Agreement by
and between Smith Communications, LLC and American Tower, LLC, the acceptance of all
terms within Exhibit D, and the exception of Paragraph26 of the Land Lease Agreement which
is deleted and withdrawn upon the mutual consent of all parties and the Peace at Home Shelter

organization.

PASSED and APPROVED this 2nd day of January,2}lï.

APPROVED: ATTEST:

By:
LIONELD JORDAN, Mayor SONDRA SMITH, City Clerk/Treasurer

By:



EXHIBIT

LAND LBASE
AGREEMENT

This Agreement, made this 6tn d^y of Jarruary, 2009, between the cITy oF
FAYETTEVILLE, ARKANSAS, 113 w. Mountain Street, Fayetteville, AR 72701,
hereinafter designated FAYETTEVILLE, and SMITH COMMIINICATJONS, LLC, with
its principal oftice located at Smith Z-Way Communications, 520 N. College Avenue,
Fayetteville, AR 72701, hereinafter designated as SMITH COMMUNICATIONS.
FAYETTEVILLE and SMITH COMMUNICATIONS are at times collectively referred to
hereinafter as the '?arties".

I. PREMISES. FAYETTEVILLE hereby leases ro SMITH
COMMUNICATIONS, a porlion of that certain parcel of property known as the Township
Water Tank site, located in Fayetteville, Washington County, Arkansas, and described in
Exhibit "4" attached hereto (the "La:rd Space"), together with the non-exclusive but
constant (24 hours per day, 7 days a week) access and utility easement over, under, or along
the existing utility and access easement, said Land Space and easement (hereinafter
collectively refer¡ed to as the "Premises") being substantially as described herein in Exhibit
"4" attached hereto and made a part hereof. SMITH COMMTINICATIONS agrees not to
block the access easement at any time and to coordinate and cooperate with the CITy OF
FAYETTEVILLE and all tenants in their use and access to their facilities. ' 

,

2. SURVEY. FAYETTEVILLE atso hereby grants to SMITH
COMMUNICATIONS, the right to survey the site and the Premises. Fayetteville may also
survey the site and provide such survey to SMITH COMMTINICATIONS. Afer review
and acceptance of the suvey by FAYETTEVILLE, the survey shall then become Exhibit
"8" which shall be attached hereto and made aparr.hereof, and shall control in the event of
boundary and access discrepancies between it and Exhibit uA".

3. TERM. This Agreement shall be effective as of February i, 2009, with the
initial term of five (5) years commencing to run from February 1, 2009. Rental payments
shall commence and be due at a total monthly rent of Eight Hundred Fifty Dollars
($850.00) to be paid on the first day of each month, in advance, to the City of Fayetteville.

4. EXTENSIONS. This Agreement shall automatically be extended for four (4)
additional five (5) year terms unless SMITH COMMUNICATIONS, rerminares it at the end
of the then current term by giving FAYETTEVILLE written notice ofits intent to terminate
at least six (6) months prior to the end of the then cunent term.



5' EXTENSION RENTALS. The monthly rental for the first five year extension
term shall be increased by an amount equal to the total CPI increase during the five year
period of the lease; the monthly rental for the second five year extension term shall be
frlrther increased by an amount equal to the total CPI increase during the second five year
period of the lease; the monthly rental for the third five year extension term shall be further
increased by an amount equal to the total CPI increase during the third five year period of
the lease; and the monthly rental for the fou¡th five year extension term shall be nmrer
increased by an amount equal to the total CPI increase during the fourth five year period of
the lease.

6, USE: GOVERNMENTAL ASPROVALS. SMITH COMMTINICATIONS
shall use the Premises for the purpose of constructing, maintaining, repairing and operating
a communications facility and uses incidental thereto. A security fence coniisting of chain
link construction or similar but comparable construction may be placed around the
perimeter of the Premises at the discretion of SMITH COMMU-NICATIONS, (not
including the access easement). AII improvements, equipment and conduits shall be at
SMITH COMMLINICATIONS's expense and the installation of all improvemenrs shall be
at the discretion and option of SMITH COMMITNICATIONS. SMITH
COMMUNICATIONS shall have the right to replace, repair, add or otherwise modifu its
equipment and/or conduits or ary portion thereof and the ûequencies over which the
equipment operates, whether the equipment, conduits or frequenciãs are specified or not on
any exhibit attached hereto, dwing the Term. It is understood and agreed that SMITH
COMMLfNICATIONS's ability to use the Premises is contingent upon its obtaining after
the execution d¿te of this Agreement all of the certificates, þermits and other approvals
(collectively the "Govemmental Approvals") that may be required by any Federal, State or
Local authorities as well as satisfactory soil boring tests which will permit SMITH
COMMLINICATIONS use of the Premises as set forth above. FAYETTEVILLE shall rake
no action which would adversely affect the status of the Property with respect to the
proposed use thereof by SMITH COMMLINICATIONS, In the evenr rhat any of such
applications for such Governmental Approvals should be finally rejecled; any
Governmental Approval issued to SMITH COMMLTNICATIONS is canceied, expirei,
lapses, or is otherwise withdrawn or terminated by governrnental authority SMITH
COMMUMCATIONS, shall have the right to terminate this Agreement. Notice of
SMITH COMMLJNICATIONS's exercise of its right to termina-te shall be given to
FAYETTEVILLE in writing by certified mail, return receipt requested, and shall be
effective upon the mailing of such notice by SMITH COMML]NICATIONS, or upon such
later date as designated by SMITH COMMUNICATIONS. All rentals paid- to said
termination date shall be retained by FAYETTEVILLE. Upon such termination, rhis
Agreement shall be of no further force or effect except to the extent of the representations,
w¿uranties and indemnities made by each pariy to the othel hereunder. Otherwise, SMITH
COMMTJNICATIONS shall have no further obligations for the payment of rent to
FAYETTEVILLE. if this site becomes technologically unsuitable for SMITH
COMMUNICATIONS's purposes, SMITH COMMLINICATIONS may terminare this
lease upon ninety days notice.



7. INSURANCE. SMITH COMMLINiCATIONS agrees that at its own cost
and expense, it wíll maintain commercial general liability insurance with limits not less
than $1,000,000 for injury to or death of one or more persons in any one occuïrence and
$500,000 for damage or destruction to property in any one occuÍïence.

8. LIMITAII-9N OF LI/ABILITY. In no event will either FAYETTEVILLE or
SMITH COMMLINICATIONS be liable to the other, or any of their respective agents,
representatives, employees for any lost revenue, lost profits, loss of technology, rights or
services, incidental, punitive, indirect, special or consequential damages, loss of data, or
Ioss or interruption of use of service, under any theory of tofi, strict liability or
negligence.

9_ INTERFERENCE. SMITH COMMLTNICATONS agrees to install
equipment of the type and frequency which will not cause material interference which is
measurable in accordance with then existing industry standards to any equipment of
FAYETTEVILLE or its lessees of the Property, In the event any after-installed SMITH
COMMTINICATIONS's equipment causes such interference, and after FAYETTEVILLE
has notified SMITH COMMUNICATIONS in writing of such interference, SMITH
COMMLTNICATIONS will take all commercially reasonable steps necessary to correct
and eliminate the interference, including but not limited to, at SMITH
COMMLINICATIONS's option, powering down such equipment and later powering up
such equipment for intermittent testing. In no event will FAYETTEVILLE be entitled to
terminate this Agreement or relocate the equipment as long as SMITH
COMMUNICATIONS is making a good faith effort to remedy the interference issue.
SMITH COMMTINICATIONS agrees to indemnifi and hold Fayetteville harmless from
any claim by other tenants that SMITH COMMUMCATIONS's equipment has damaged
or interfered with their equipment or service to their customers. FAYETTEVILLE agrees
that it or other tenants of the Property who currently have or in the future take possession
of the Property will be permitted to install only such equipment that is of the type and
frequency which will not cause material interference which is measurable in accordance
wíth then existing industry standards to the then existing equipment of SMITH
COMMLIMCATIONS.

10. REMOVAL AT END oF TERM. SMITH COMMLINICATIONS sha[,
upon expiration of the Term, or within ninety (90) days after any earlier termination of
the Agreement, remove its building(s), antenna structure(s) (except footings), equipment,
conduits, fixfures and all personal property and restore the Premises to its original
condition, reasonable wear and tear and casualty darnage excepted. FAYETTEVILLE
agrees and acknowledges that all of the equipment, conduits, fixtures and personal
property of SMITH COMMI-INICATIONS shall remain the personal property of SMITH
COMMUNICATIONS and SMITH COMMTINICATIONS shall have theright to remove
the same at any time during the Term, whether or not said items are considered fixtures
and attachments to real property under applicable Laws. If such time for removal causes
SMITH COMMLINICATIONS to remain on the Premises after termination of this



AgreemenÇ SMITH COMMUMCATIONS shatl pay rent at the then existing monthly
rate or on the existing monthly pro-rata basis if based upon a longer payment term, until
such time as the removal of the building, anterma structure, fixturãs and all personal
property are completed.

11. OUIET ENIJOYN4ENT. FAYETTEVILLE covenants that SMITH
COMMUNICATIONS, on paying the rent and performing the covenants herein, shall
peaceably and quietly have, hold and enjoy the Premises. FAYETTEVILLE agrees rhat
this lease shall survive and remain in force if FAYETTEVILLE sells or transfers any part
ofthe Land Space.

12' TITLE' FAYETTEVILLE represents and warrants to SMITH
COMMTINICATIONS as of the execution date of this Agreement, and covenants during
the Term that FAYETTEVILLE is seized of good and sufficient title and interesr to the
Properly and has full authority to enter into and execute this Agreement and that there are
no covenants, easement or restrictions which prevent or adversely affect the use of
occupancy of the Premises by SMITH COMMUNICATIONS as ser forth above.

13. INTEGRATION, It is agreed and understood that this Agreement contains
all agreements, promises and understandings between FAYETTEVILLE and SMITH
COMMUMCATIONS and that no verbal or oral agreements, promises or understandings
shall be binding upon either FAYETTEVILLE or SMITH COMIrAII¡-IICATIONS, In rhe
event any provision of the Agreement is found to be invalid or unenforceable, such
finding shall not affect the validity and enforceability of the remaining provisions of this
Agreement. The failure of either Party to insist upon strict perfo.*anr. of any of the
terms or conditions of this Agreement or to exercise any of its rights under the Agreement
shall not waive such rights and such Party shall have the right to enforce such rights at
any time and take such action as may be lawful and authorized under this Agreement, in
law or in equity,

14- GOVERNING LAW. This Agreement and the performance thereof shall be
govetned, inteqpreted, construed and regulated by the laws of Arkansas and venue shall be
in Washington County.

15' ASSIGNMENT. This Agreement may be sold, assigned or transfened by
SMITH COMMLINICATIONS without any approval or consent of FAYETTEVILLE ro
SMITH COMMUNICATIONS'sprincipal, affrliates,subsidiaries of its principal orto
any entity which acquires all or substantially all of SMITH COMMLJNICATIONS's
assets in the market defined by the Federal Communications Commission in which the
Property is located by reason of a merge¡ acquisition or other business reorganization.
As to other parties, this Agreement may not be sold, assigned or transfened without the
written consent of FAYETTEVILLE, which such consent will not be unreasonably
withheld or delayed. No change of stock ownership or control of SMITH
COMMLTNICATIONS shall constitute an assignment hereunder. SMITH



COMMLTNICATIONS may sublease any portion of the Property at its sole discretionupon notice to FAYETTEVILLE. Any sublease that is- entered inro by SMITHCOMMTTNICATIONS shall be subject to the provisions of this Agreemenr and shall bebinding upon the successors, assigns, heirs an¿ legal representatives of the respectiveparties hereto. The term "Sublease", "Sublet", "Srìtlessie" and any other similar termshall apply to any situation by which SMITH coMMLTNICATIoN$allows a third parry
use of the Property for co-location, whether it be by formal sublease, license or otheragreement. All rights and responsibilities of SMITtt COMMUNICATÍONS set forth inthis Agreement shalr be eqjoyed by and binding on any subressee,

(a) In the event SMITH COMMLINICATIONS subleases any portion of the
Property, in accordance with this Agreement, any rental paid by any Sublessee(s) shall bedivided between FAYETTEVILLE and sMITFtCoMtVtuNICATtoNS in rhe followingmanner: (i) The first cell phone carrier's antenna array is paid for by the monthly rentcharged to sMITH coMMtTNICATioNS pursuant to ihis Land Leas. Àgr"r-rnt; (ii)
The gross rental paid by (and the gross value of any other type of consideration received

C)+-l"T) the busine¡p*¿sing the second and any subseiuent sei àr celt phone antennas shall-r ' be divided wrth.W" of the gross going ro sMITI-i COMMUNICATIONS and 2syo toFAYETTEVILLE. Any Sublessee shall be instructed to pay the foregoing percenrage
amounts directly to SMITH COMMUNICATIONS. SMITH COMMUNICATIONS shalt
be responsible to Fayetteville for the collection or payment of rents by the Sublessee andtheir remittance to FAYETTEVILLE. However, siønH COMMUNICATIONS shall
have no liability to FAYETTEVILLE in the event of failure of payment by sublessee. Inthis event, SMITH COMMITNICATIONS shall have 

"o Ëuiriiv oi'uìly narure roFAYETTEVILLE for failure to sublet all or any part of the premises to any or allpotential Sublessee(s); SMITU COMMLINICATIOÑS wiil proiide FAyETTEVILLE
with all agreements that have been execured by SMITH COMMLTNICATIONS and its
Sublessee.

(b) Notwithstanding any other provision of this Agreement, SMITHCOMMLNICATIONS shall not be required ro obtain approval nom peygTTEVILLE
for the subletting of the Property or parr thereof. SMITH COMMUNICATIONS shall
have the sole right to determine whetlrer it will Sublet any portion of the property or
whether it will sublease to any specific Sublessee.

16' NOTICES. All notices hereunder must be in writing and shall be deemed
validly given if sent by certified mail, return receipt requested or by commercial courier,provided the courier's regular business is delivery *rrui". and provided further that itguarantees delivery to the addressee by the end of the next business day following the
coutier's receipt from the sender, addressed as follows (or any other address that the par-ty
to be notified may have designated to the sender by like notice):



FAYETTEVILLE: CITY OF FA\TTTEVILLE
Offrce of the Mayor
113 W. Mountain Street
Fayetteville, AR 72701

SMITH COMMUNICATIONS, LLC: SMITH COMMLI.NICATONS, LLC
ATTN: Michael B. Smith
520 N. College Avenue
Fayetteville, AR 72701

Notice shall be effective upon actual receipt or refusal as shown on the receipf
obtained pursuant to the foregoing.

11. SUCCESSORS. This Agreement shall extend to and bind the heirs, personal
representative, successors and assigns ofthe Parties hereto.

18. DEFAULT.

(a) In the event there is a breach by SMITH COMMUNICATIONS with respect
to any of the provisions of this Agreement or its obligations under it, including the
payment of rent FAYETTEVILLE shall give SMITH COMMTINICATIONS written
notice of such breach. After receipt of such written notice, SMITH
COMMUNICATIONS shall have fifteen (15) days in which to cure any monetary breach
and thirry (30) days in which to cure any non-monetary breach, provided SMITH
COMMLINICATIONS shall have such extended period as may be required beyond the
thitty (30) days if the nature of the cure is such that it reasonably requires more than thirty
(30) days and SMITH COMMLTNICATIONS commences the cure within the thirty (30)
day period and thereafter continuously and diligently pursues the cure to completion.
FAYETTEVILLE may not maintain any action or effect any remedies for default against
SMITH COMMUNICATIONS unless and until SMITH COMMLINICATIONS has
failed to cure the breach within the time periods provided in this Paragraph. However,
repetitive brcaches relating to blocking or interfering with the access easement or the
rights of other tenants to successfuüy operate their equipment without electronic or other
interference shall give FAYETTEVILLE the right to terminate this contract even if such
breaches are temporary and cured within thirty days.

(b) In the event there is a breach by FAYETTEVILLE with respect to any of the
provisions of this Agreement or its obligations under it, SMITH COMMUNICATIONS
shall give FAYETTEVILLE written notice of such breach. After receipt of such written
notice, FAYETTEVILLE shall have thirty (3û) days in which to cure any such breach,
provided FAYETTEVILLE shall have such extended period as may be required beyond
the thirty (30) days if the nature of the cure is such that it reasonably requires more than
thfuty (30) days and FAYETTEVILLE commences the cure within the thirty (30) day
period and thereafter continucusly and diligently pursues the cure to completion. SMITH
COMMLINICATIONS may not maintaín any action or effect any remedies for default



against FAYETTEVILLE uniess and until FAYETTEVILLE has failed to cure the breach
within the time periods provided in this Paragraph. Notwithstanding the foregoing to the
contrary, it shall be a default under this Agreement if FAYETTEVILLE fails, within five
(5) days after receipt of written notice of such breach, to perform an obligation required to
be performed by FAYETTEVILLE jf the failure to perform such an obligation interferes
u/ith SMITH COMMUNICATIONS's ability to conduct its business on the properfy;
provided, however, that if the nature of FAYETTEMLLE's obligation is such that more
than five (5) days after such notice is reasonably required for its performance, then it shall
not be a default under this Agreement if performance is commenced wíthirr such five (5)
day period and thereafter diligently pursued to completíon.

19. REMEDIES. Upon a default, the non-defaulting party may at its option (but
without obligation to do so), perform the defaulting party's duty or obligation on the
defaulting party's behalf. The costs and expenses of any such performance by the non-
defaulting party shall be due and payable by the defaulting party upon invoice therefor. In
the event of a default by either party with respect to a material provision of this
Agreernent, without limiting the non-defaulting party in the exercise of any right or
remedy which the non-defaulting may have by reason of such default, the non-defaulting
pafiy may terminate the Agreement and/or pursue any remedy now or hereafter availabl.e
to the non-defaulting party under the laws or judicial decisions of the state in which the
Premises al'e located; provided, however, FAYETTEVILLE and SMITH
COMMUMCATIONS shall use reasonable efforts to mitigate any damages in connection
with a default by FAYETTEVILLE or sMITH COMMLTNICATIONS. If SMITH
COMMTINICATIONS so perfonns any of FAYETTEVILLE's obligations hereunder, the
full amount of the reasonable and actual cost and expense incurred by SMITH
COMMUMCATIONS shall immediately be owing by FAYETTEVILLE ro SMITH
COMMLINICATIONS, and FAYETTEVILLE shall pay to SMITH
COMMUNICATIONS upon demand the futl undisputed amount thereof with interest
thereon from the date of payment at the highest rate perrnitted by applicable Laws.
Notwithstanding the foregoing, if FAYETTEVILLE does not pay SMITH
COMMUNICATIONS the tull undisputed amount within thiúy (30) days of its receipr of
an invoice setting forth the amount due from SMiTH COMMLIMCATIONS, SMITH
COMMUNICATIONS may offset the full undisputed amount, including all accrued
interest, due against all fees due and owing to FAYETTEVILLE until the full undisputed
amount, including all accrued interes! is fully reimbursed to SMITH
COMMUNTCATTONS.

20. CASU,ALTY. In the event of damage by fire or other casualty to the
Premises that cannot reasonably be expected to be repaired within forty-five (45) days
following the event, SMITH COMMUNICATIONS may terminate this by sending
written notice to FAYETTEVILLE. Any such notice of termination shall cause this
Agreement to expire with the same force and effect as though the date set forth in such
notice were the date originally set as the expiration date of this Agreemeht a¡ld the Parties
shall make an appropriate adjustment, as of such termination date, with respect to



payments due to the other under this Agreement. Notwithstanding the foregoing, the rent
shall abate during the period of repair following such fTre or other casualty in proportion
to the degree to which SMfTH COMMTiNICATIONS's use of the Premises is impaired.

21. CONDEMNATION. In the event of any condemnation of all or any portion
of the Property, this Agreement shall terminate as to the part so taken as of the date the
condemning authodty takes title or possession, whichever occuïs first. If as a result of a
partial condemnation of the Premises or Property, SMITH COMMI-INICATIONS, in
SMITH COMMLINICATIONS's sole discretion, is unable to use the premises for the
pu{poses intended hereunder, or if such condemnation may reasonably be expected to
disrupt SMITH COMMLINICATIONS's operations at the Premises for more than forty-
five (45) days, SMITH COMMUNICATIONS may, at SMITH COMMLTNICATIONS,s
option, to be exercised in writing within fifteen (15) days after FAYETTEVILLE shall
have given SMITH COMMI-INICATIONS written notice of such taking (or in the
absence of such notice, within fifteen (15) days after the condemning authority shall have
taken possession) terminate this Agreement as of the date the condemning authority takes
such possession. SMITH COMMUNICATIONS may on its own behalf make a claim in
any condemnation proceeding invoìving the Premises for losses related to the equipment,
conduits, fixtures, its relocation costs and its damages and losses. Any such notice of
termination shall cause this Agreement to expire with the same force and effect as though
the date set forth in such notice were the date originally set as the expiration date of this
Agreement and the Parties shall make an appropriate adjustment as of such termination
date with respect to payments due to the other under this Agreement,. SMITH
COMMI.JNICATIONS does not terminate this Agreement in accordance with the
foregoing, this Agreement shall remain in full force and effect as to the portion of the
Premises remaining, except that the rent shall be reduced in the same proportion as the
rentable area of the Premises taken bears to the total rentable area of tlie Premises. In the
event that this Agreernent is not terminated by reason of such condemnation, SMITH
COMMUNICATIONS shall promptly repair any damage to the Premises caused by such
condemning authority.

22, S UB MIS S ION OF AGREEM-ENT/PARTIAL INVALID ITYiAUTT{QBIIY.
The submission of this Agreement for examination does not constitute an offer to lease
the Premises and this Agreernent becomes effeetive only upon the full execution of this
Agreement by the Parties. Hany provision herein is invalid, it shall be considered deleted
from this Agreement and shall not invalidate the remaining provisions of this Agreement.
Each of the Pa¡ties hereto warrants to the other that the person or persons executing this
Agreement on behalf of such Paffy has the full right, power and authority to enter into and
execute this Agreement on such Parly's behalf and that no consent from any other person
or entity is necessary as a condition precedent to the legal effect of this Agreement.

23. APPLICABLE LAWS. SMITH COMMLINICATIONS shall, in respect to
the condition of the Premises and at SMITH COMMLINICATIONS's sole cost and
expense, comply with (a) all Laws relating solely to SMITH COMMUNICATIONS's



specific and unique nature of use of the Premises; and (b) all building codes requiring
modifications to the Premises due to the improvements being made by SMITH
COMMTINICATIONS in the Premises.

24. SURVIVAL. Any provisions of this Agreement which require performance
subsequent to the termination or expiration of this Agreement shall also survive such
termination or expiration.

25, CAPTIONS. The captions contained in this Agreement are inserted for
convenience only and are not intended to be part of the Agreement. They shall not affect
or be utilized in the construction or interpretation of the Agreement.

IN ÌTTTNESS IilIIEREOF, the Parties hereto have set their hands and affixed their
respective seals the day and year first above written.

SMJTH COMMUNICATIONS, LLC CTTY OF FAYETTEVILLE

President

CTTY OF FAYETTEVILLE

Mayor
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Legal Description for the Le¿se Area

Commencing at an existing p/k nail marking the Southwest Corner of the Southeast
Quarter of the Southeast Quârter. Thence along the south line of said forty, East, Sg4.3l
feet. Thence leavingsaid line of said south line, Norlh 00 degrees 07 minutes 4S seconds
wesç 354.27 feet to a Yz inch set rebar with cap and the point of Beginning, Thence
continue North 00 degrees 07 minutes 48 seconds Vy'est, 45.73 feet to avrlnchexisting
rebar. Thence North 72 degrees 44 minutes I I seconds East, 7l.68 feet to a fence 

"orñ...Thence East, 22.50 feet to aYzinch set rebar with cap. Thence south 00 degrees 07
minutes 48 seconds East, 67.00 feet to vz inch set rebar with cap. Thence v/est, 9l _00
feet to the point of Beginning, containing 5,368.53 square feet and subject to any
Easements of Reeord.

Fntetr



EXHIBIT

LAND LEASE

This Agreement, made thisfiþ&ay of 2010,
be¡¡¡een the CITY OF FAYEI¡\IIILE, 3 W. Moturtain Street,
Fayetteville, AR 72701, hereinafter designated FAYETTEViLLE, and SMITH
COMMLTNICATIONS, LLC, with its principal office located at Smith Z-Way
Communications, 520 N. College Avenue, Fayetteville, AR 72701, hereinafter designated
AS SMITH COMMUNICATIONS. FAYETTEVILI;E aTTd SMITH COMMUNICATIONS
are at times collectively referred to hereinafter as the "Parties".

I. PREMSES. FAYETTEVILLE hereby leases to SMITH
COMMLiNICATIONS, a site, located in Fayettevillg Washington County, Arkansas, and
described in Exhibit 'çÃ't attached hereto (the *Land space'), together with the
non-exclusive but constatrt (24 hows per da¿ 7 days a weeÐ access and utility easement
over, under, or along the existing utility and access easement, said Land Space and
easement (hereinafter collectively referred to as the "Premises") being substantially as
described herein in Exhibit "4" attached hereto and made a part hereof. SMITH
COMMTINICATIONS agrees not to block the access easement at any time and to
coordinate and cooperate with the CITY OF FAYETTEVILLE and all tenants in their use
and access to thcir facilities.

2. SURVEY. FAYETTEVILLE also hereby grants to SMITH
COMMLI-NICATIONS, the right to survey the site and the Premises. Fayetteville may also
survey the site and provide such survey to SMITH COMMUMCATIONS. After review
and acceptance of the survey by FAYETTEVILLE, the survey shall then become Exhibit
"8" which shall be attached hereto and made a pt:thereof, and shall control in the event of
boundary and access discrepancies between it and Exhibit "4".

3. TERM, This Agreement shall be eflective as of August l, 2010, with the
initiai term of five (5) years commencing to run from August 1, 2010. Rental payments
shall commence and be due at a total monthly rent of One Thousand Five Hundred
Dollars ($1'500.00) to be paid on the first day of each month, in advance, to the City of
Fayetteville.

4. EXTENSIONS, This Agreement shall automatically be extended for four (4)
additional five (5) year terms unless SMITH COMMLINICATIONSjterminates it at the end
of the then current term by giving FAYETTEVILLE wlitten notice of its intent to terminate
at least six (6) months prior to the end of the then current term.



5. EXTENSION RENTALS. The monthly rental for the first five year extension
term shall be increased by an amount equal to the totai CPI increase during the five year
period of the lease; the monthly rental for the second five year extension term shall be
further increased by an amount equal to the total CPI increase during the second five year
period of the lease; the monthly rental for the third five year extension term shall be further
increased by an amount equal to the total CPI increase during the third five year period of
the lease; and the monthly rental for the fourth five year extension term shall be fi¡rther
increased by an amount equal to the total CPI increase during the fourth frve year period of
the lease.

6. USE: GOVERNMENTAL APPROVALS. SMITH COMMUNICATIONS
shall use the Premises for the purpose of constructing, maintaining, repairing and operating
a communications facility and uses incidental thereto. A security fence consisting of chain
Iink construction or similar but comparable construction may be placed around the
perimeter of the Premises at the discretion of SMITH COMMLINICATIONS, (not
including the access easement). All improvements, equipment and conduits shall be at
SMITH COMMI-INICATIONS's expense and the installation of all improvements shall be
at the discretion and option of SMITH COMMUNICATIONS. SMITH
COMMTINICATIONS shall have the rigbt to replace, repair, add or othen¡yise modify its
equipment and/or conduits or any portion thereof and the frequencies over which the
equipment operates, whether the equipment, conduits or frequencies are specified or not on
any exhibit attached hereto, during the Term. It is understood and agreed that SMITH
COMMTJNICATIONS's ability to use the Premises is contingent upon its obtaining after
the execution date of this Agreement all of the certificates, permits a:rd other approvals
(collectively the "Govemmental Approvals") that rnay be required by any Federal, State or
Local authorities as well âs satisfactory soil boring tests v/hich will perrnit SMITH
COMMUMCATIONS use of the Premises as set forth above. FAYETTEVÍLLE shall take
no action which would advbrsely affect the status of the Property with respect to the
proposed use thereof by SMITH COMMLTNICATIONS. In the event that any of such
applications for such Govetrrmental Approvals should be finally rejected; any
Governmental Approval issued to SMITH COMMUNiCATIONS is canceled, expires,
lapses, or is otherwise withdrawn or terminated by governmental authority SMITH
COMMLINiCATIONS, shaii have the right to terminate this Agreement. Notice of
SMITH COMMUMCATIONS's exercise of its right to terminate shall be given to
FAYETTEVILLE in writing by certified mail, return receipt requested, and shall be
effective upon the mailing of such notice by SMITH COMMUMCATIONS, or upon zuch
later date as designated by SMITFI COMMUMCATIONS. All rentals paid to said
termination date shall be retained by FAYETTEVILLE. Upon such termination, this
Agreement Shall be of no fuither force or effect except to the extent of the representations,
warranties and indemnities made by each party to the other hereunder. Otherwise, SMITH
COMMUNICATIONS shall have no further obligations for the payment of rent to
FAYETTEVILLE. If this site becomes technologically unsuitable for SMITI{
COMMUNICATIONS o 

s purposes, SMITH COMMUNICATIONS may terminate this lease
upon ninety (90) days notice.



7. INSURANCE. SMITH COMMUNICATIONS agrees that at its own cost
and expense, it u/ill maintain commercial general liability insurance with limits not less
than $1,000,000 for injury to or death of one oï rnore persons itr any one occurrence and
$500,000 for damage or destruction to property in any one occulïence.

L LIMITATION OF LIABILITY. In no event will either FAYETTEVILLE or
SMITH COMMUNICATIONS be liable to the other, or any of their respective agents,
representatives, employees for any lost revenue, lost profits, loss of tech¡ology, rights or
services, incidental, punitive, indirect, special or consequential damages, loss of data, or
loss or intermption of use of service, under any theory of tort, strict liability or
negligence.

9. INTERFERENCE. SMITH COMMUNICATIONS agrces to install
equipment of the type and frequency which will not cause material interference which is
measurable in accordance with then existing industry standards to any equipment of
FAYETTEVILLE or its lessees of the Property. In the event any after-installed SMITH
COMMUNICATIONS's equipment causes such interference, and after FAYETTEVILLE
has notified SMITH COMMTINICATIONS in writing of such interference, SMTH
COMMLTNICATIONS will take all commercially reasonable steps necessary to correct
and eliminate the interference, inciuding but not limited to, aI SMITH
COMMUNICATIONS's option, powering down such equipment and later powering up
such equipment for intermittent testing. In no event \¡iill FAYETTEVILLE be entitled to
terminate this Agreement or reiocate the equipment as long as SMITH
COMMTINICATIONS is making a good faith effort to remedy the interference issue.
SMITH COMMUNICATIONS agrees to indemni& attd hold Fayetteville harmless from
any claim by other tenants that SMITH COMMUNICATIONS's equipment has damaged
or interfered with their equipment or service to their customers, FAYETTEVILLE agrees
that it or other tenants of the Property who currently have or in the future take possession
of the Property will be permitted to install only such equipment that is of the type and
fi'equency which will not cause material interference which is rneasurable in accordance
with then existing industry standards to the then existing equipment of SMiTH
COMMUNICATIONS.

10. REMOVAL AT END OF TERM. SMITH COMMUNICATIONS shall,
upon expiration of the Tetm, or withín ninety (90) days after any earlíer.termination of
the Agreement, remove its building(s), antenna structure(s) (except footings), equipment,
conduits, fixtures and all personal property ând restore the Premises to its original
condition, reasonable wear and tear and casualty damage excepted. FAYETTEVILLE
agrees and acknowledges that all of the equipment, conduits, frxtures and personal
property of SMITH COMMTINICATIONS shall ¡emain the personal properly of SMITH
COMMUNICATIONS and SMITH COMMUMCATIONS shall have the right to remove
the same at any time during the Term, whether or not said items are considered fixtures
and attachments to reai property under applicable Laws. If such time for removal causes
SMITH COMMUNICATIONS to remain on the Premises after termination of this



Agreement, SMITH COMMLINICATIONS shall pay rent at the then existing monthly
rate or on the existing monthly pro-rata basis if based upon a longer payment term, until
such time as the removal of the building, antenna structure, fixtures and all personal
propefiy are completed.

11. OIIIET ENJOYMENT. FAYETTEVILLE covenants that SMITH
COMMUNICATIONS, on paying the rent and performing the covenants herein, shall
peaceably and quietly have, hold and enjoy the Premises. FAYETTEVILLE agrees that
this lease shall survive and remain in force if FAYETTEVILLE sells or transfers any part
ofthe Land Space.

12. TITLE. FAYETTEVILLE represents and warrants to SMITH
COMMUNICATIONS as of the execution date of this Agreernent, and covenants during
the Term that FAYETTEVILLE is seized of good and sufficient title and interest to the
Property and has full authority to enter into and execute this Agreement and that there are
no covenants, easement or restrictions which prevent or adversely affect the use of
occupancy of the Premises by SMITH COMMUNICATIONS as set forth above.

13. INTEGRATiON. It is agreed and understood that this Agreement contains
all agreements, promises and understandings between FAYETTEVILLE and SMITH
COMMUNICATIONS and that no verbal or oral agreements, promises or understandings
shall be binding upon either FAYETTEVILLE or SMITH COMMUNICATIONS. In the
event any provision of the Agreement is found to be invalid or unenforceable, such
finding shall not affect the validity a¡rd enforceability of the remaining provisions of this
Agreement. The failure of either Party to insist upon strict performance of any of the
terms or conditions of this Agreement or to exercise any of its rights under the Agreement
shall not waive such rights and such Parly shatl have the right to enforce such rights at
any time and take such action âs may be lawful and authorized under this Agreernent, in
law or in equìty.

14. GOVERNING LAV/. This Agreement and the performance thereof shall be
governed, interpreted, constmed and regulated by the laws of Arkansas and venue shall be
in Washington County.

15. ASSIGNMENT. This Agreement may be sold, assigned or tr-ansfened by
SMITH COMMUNICATIONS wíthout any approval or consent of FAYETTEVILLE to
SMITH COMMUNICATIONS's principal, affiliates, subsidiaries of its principal or to
any entity which acquires all or substantially all of SMITH COMMLJNICATIONS's
assets in the market defined by the Federal Communications Commission in which the
Properly is located by reason of a merger, acquisition or other business reorganization.
As to other parties, this Agreement may not be sold, assigned or transferred without the
written consent of FAYETTEVILLE, which such consent will not be unreasonably
withheld or delayed. No change of stock ownership or control of SMITH
COMMUNICATIONS shall constitute an assignment hereunder. SMITH



COMMLINICATIONS may sublease any portion of the Property at its sole discretion
upon notice to FAYETTEVILLE. Any sublease that is entered into by SMITH
COMMTINICATIONS shall be subject to the provisions of this Agreemeni and shall be
binding upon the successors, assigns, heirs and legal representatives of the respective
parties hereto. The term "Sublease", "sublet", "sublessee" and any other similar term
shall apply to any situation by which SMITH COMMLINICATIONS allows a third parry
use of the Property for co-location, whether it be by formal sublease, license or other
agreement. All rights and responsibilities of SMITH COMMLINICATIONS set fofh in
this Agreement shall be enjoyed by and binding on any Sublessee.

(a) In the event SMITH COMMUNICATIONS subleases any portion of the
Property, in accordance with this Agreement, any rental paid by any Sublessee(s) shall be
divided between FAYETTEVILLE and SMITH COMMUNICATIONS in the following
manner: (i) The first cell phone carriet's antenna array is paid for by the monthly rent
charged to sMITH COMMI-INICATIONS pursuant to this l¿nd Lease Agreement; (ii)
The gross rental paid by (and the gross value of any other type of consideration received
from) the business using the second and any subsequent set of cell phone antennas shall
be divided with 67yo of the gross going to SMITH COMMUMCATIONS and 33% ro
FAYETTEVILLE. Any Subtessee shall be instructed to pay the foregoing percentage
amounts directly to SMITH COMMUMCATIONS. SMITH COMMUNICATIONS shall
be responsible to Fayetteville for the collection or payment of rents by the Sublessee and
thcir TCMittANCE to FAYETTEVILLE. However, SMITH COMMUNICATIONS shall
have no liability to FAYETTEVILLE in the event of failure of payment by Sublessee. In
this event, SMITH COMMIJNICATIONS shall have no liability of any natuïe ro
FAYETTEVILLE for failure to sublet all or any part of the premises to any or all
potential Sublessee(s); SMITH COMMI.INICATIONS will provide FAYETTEVILLE
with all agreements that have been executed by SMITH COMMIJNICATIONS and its
Sublessee.

(b) Notwithstanding any other provision of this Agreement, $MITH
COMMUNICATIONS shall not be required to obtain approval from FAYETTEVILLE
for the subletting of the Properfy or part thereof. SMITH COMMUMCATIONS shall
have the sole right to determine whether it will Sublet any portion of the Property or
whether it will sublease to any specific Sublessee.

16. NOTICES. All notices hereunder must be in writing and shall be deemed
validly given if sent by certified mail, return receipt requested or by commercial courier,
provided the courier's regular business is delivery service and provided further that it
guarantees delivery to the addressee by the end of the next business day following the
courier's receipt from the sender, addressed as foilows (or any other address that the Party
to be notìfied may have designated to the sender by like notice):



FAYETTEVILLE: CITY OF FAYETTEVILLE
Office of the Mayor
113 W. Mountain Street
Fayetteville, AF.7270I

SMITHCOMMTINICATIONS,LLC: SMITHCOMMLINICATIONS,LLC
ATTN: Michael B. Smith
520 N. College Avenue
Fayetteville, 

^F.72701
Notice shall be effective upon actual receipt or refusal as shown on the receipt

obtained pursuant to the foregoing.

17. SUCCESSORS. This Agreement shall extend to and bind the heirs, personal
representative, successors and assigns ofthe Parties hereto.

18. DEFAULT.

(a) In the event there is a breach by SMITH COMMUNICATIONS with respect
to any of the provisions of this Agreement or its obligations under it, including the
payment of rent, FAYETTEVILLE shall give SMITH COMMLINICATIONS written
notice of such breach. After receipt of such written notice, SMITH
COMMUNICATIONS shall have frfteen (15) days in which to cure any monetary breach
and thirty (30) days in which to cure any non-monetary breach, provided SMITH
COMMTINICATIONS shall have such extended period as may be required beyond the
thirfy (30) days if the nature of the cure is zuch that it reasonably requires more than thirty
(30) days and SMITH COMMLINICATIONS commences the cure within the thiny (30)
day peliod and thereafter continuously and diligently pursues the cure to completion.
FAYETTEVILLE may not maintain any action or effect arry remedies for default against
SMITH COMMUNICATIONS unless and until SMITH COMMUNICATIONS has

failed to cure the breach within the time periods provided in this Paragraph. However,
repetitive breaches relating to blocking or interfering with the access easement or the
rights of other tenants to successfully operate their equipment without electronic or other
interference shall give FAYETTEVILLE the right to terminate this conh'act even if such
breaches are temporary and cured within thirty days-

(b) In the event there is a breach by FAYETTEVILLE with respect to any of the
provisions of this Agreement or its obligations under it, SMITH COMMUNiCATIONS
shall give FAYETTEVILLE written notice of such breach. After receipt of such written
notice, FAYETTEVILLE shall have thirty (30) days in which to cure any such breach,
provided FAYETTEVILLE shall have such extended period as may be required beyond
the thirty (30) days if the nature of the cure is such that it reasonably requires more than
thirty (30) days arrd FAYETTEVILLE commences the cure within the thirty (30) day
period and thereafter continuously and diligently pursues the cure to completion. SMITH
COMMUNICATIONS may not maintain any action or effect any remedies for default
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against FAYETTEVILLE unless and until FAYETTEVILLE has failed to cure the breach

'À/ithin the time periods provided in this Paragraph. Notrvithstanding the foregoing to the
contrary, it shall be a default under this Agreement if FAYETTEVILLE fails, within five
(5) days after receipt of written notice of such breach, to perform an obligation required to
be performed by FAYETTEVILLE if the failure to perform such an obligation interferes
\Mith SMITH COMMUNICATIONS's ability to conduct its business on the Property;
provided, however, that if the nature of FAYETTEVILLE's obligation is such that more
than five (5) days after such notice is reasonably required for its performance, then it shall
not be a default under this Agreement if performance is commenced within such five (5)
day period and thereafter diligently pursued to completion.

19. REMEDIES. Upon a default, the non-defaulting parly may at its option ibut
without obligation to do so), perform the defaulting party's duty or obligation on the
defaulting parry's behalf. The costs and expenses of any such performance by the non-
defaulting parry shall be due and payable by the defaulting party upon invoice therefor. In
the event of a default by either party with respect to a material provision of this
Agreement, without limiting the non-defaultíng party in the exercise of any right or
remedy which the non-defaulting may have by reason of such default, the non-defaulting
parry may terminate the Agreement and./or pursue any remedy now or hereafter available
to the non-defaulting paúy under the laws or judicial decisions of the state in which the
Premises are located; provided, however, FAYETTEVILLE and SMiTH
COMMI-.INICATIONS shall use reasonable efforts to mitigate any damages in connection
with a defauit by FAYETTEVILLE or SMITH COMMTINICATIONS. If SMITH
COMMUNICATIONS so performs any of FAYETTEVILLE's obligations hereunder, the
filll amount of the reasonable and actual cost and expense incurred by SMITH
COMMLIMCATIONS shall immediately be owing by FAYETTEVILLE to SMITH
COMMTINICATIONS, md FAYETTEVILLE shail pay to SMITH
COMMUNfCATIONS upon demand the fulI undisputed amount thereof with interest
thereon from the date of payment at the highest rate permitted by applicable Laws.
Notwithstanding the foregoing, if FAYETTEVILLE does not pay SMITH
COMMUNICATIONS the fuIl undisputed amonnt within thirty (30) days of its receipt of
an invoice setting forth the amount due from SMITH COMMUNICATIONS, SMITH
COMMUNICATIONS may offset the full undisputed amount, including all accrued
interest, due against all fees due and owing to FAYETTEVILLE until the full undisputed
amount, ìncluding all accrued interest, is fr.tlly reimbursed to SMTH
COMMUNICATIONS.

20. CASUALTY. In the event of damage by fire or other casualty to the
Premises that cannot reasonably be expected to be repaired within forty-five (45) day.s

following the event, SMITH COMMIJNICATIONS may teminate this by sending
written notice to FAYETTEVILLE. Any such notice of termination shall cause this
Agreement to expire with the same force and eflect as though the date set forth in such
notice were the date originally set as the expiration date of this Agreement and the Parties
shall make an appropriate adjustment, as of such termination date, with respect to



payments due to the other under this Agreement. Notwithstanding the foregoing, the rent
shall abate during the period of repair following such fire or other casualty in proportion
to the degree to which SMITH COMMUNICAIONS's use ofthe Premises is impaired.

21. CONDEMNATION. In the event of any condemnation of all or any portion
of the Proper[y, this Agreement shall terminate as to the part so taken as of the date the
condemning authority takes title or pessession, whichever occurs first. If as a result of a
partial condemnation of the Premises or Property, SMITH COMMUNICATIONS, in
SMITH COMMTINICATIONS's sole discretion, is unable to use the Premises for the
purposes intended hereunder, or if such condemnation may reasonably be expected to
disrupt SMITH COMMUNICATIONS's operations at the Premises for more than forty-
five (45) days, SMITH COMMLTNICATIONS may, ar SMITH COMMUNICATIONS's
option, to be exercised in writing within fîfteen (15) days after FAYETTEMLLE shall
have given SMITH COMMLINICATIONS written notice of such taking (or in the
absence of such notice, within fifteen (15) days after the condemning authority shall have
taken possession) terminate this Agreement as of the date the condemning authority takes
such possession. SMITH COMMUNICATIONS may on its own behalf make a clairn in
any condemnation proceeding involving the Premises for losses related to the equipment,
conduits, f,txtures, its relocation costs and its damages and losses. Any such notice of
termination shall cause this Agreement to expire with the same force and effect as though
the date set foth in such notice were the date originally set as the expiration date of this
Agreement and the Parties shall make an applopriate adjustment as of such termination
date with respect to payments due to the other under this Agreement,. SMITH
COMMUNICATIONS does not terminate this Agreement in accordance with the
foregoing, this Agreement shall remain in ftill force and effect as to the portion of the
Premises remaining, except that the rent shall be reduced in the same proportion as the
rentable area of the Premises taken bears to the total rentable area of the Premises. In the
event that this Agreement is not terminated by reason of such condemnation, SMITH
COMMUNICATIONS shall promptly repair any darnage to the Premises caused by such
condemning authority.

22. SUBMISSION OF AGREEMENT/PARTIAL INVALIDITY/AUTHOzuTY.
The submission of this Agreement for examination does not constitute an offer to lease
the Prèmises aud this Agreement becomes effective only upon the full execution of this
Agreement by the Parties. If any provision herein is invalid, it shall be consideled deleted
from this Agreement and shall not invalidate the remaining provisions of this Agreement.
Each of the Parties hereto warrants to the other that the person or persons executing this
Agreement on belralf of such Party has the full right, powãr and authority to enter into and
execute this Agreement on such Party's behalf and that no consent from any other person
or entity is necessary as a condition precedent to the legal effect of this Agreement.

23. APPLICABLE LAWS. SMiTH COMMUNICATiONS shall, in respect to
the condition of the Premises and at SMITH COMMUMCATIONS's sole cost and
expense, coinply with (a) all Laws reÌating solely to SMITH COMMUNICATIONS's



specific and unique natuÍe of use of the Premises; and (b) all building codes requiring
modifications to the Premises due to the improvements being made by SMITH
COMMTINICATIONS in the Premises.

24. SURVIVAL. Any provisions of Ëris Agreement which require performance
subsequent to the termi:ration or expiration of this Agteement shall also survive such
terminati on or expiration.

25. CAPTIONS. The captions contained in this Agreement are inserted for
convenience only and are not intended to be part of the Agreement. They shall not affect
or be utilized in the construction or interpretation of the Agreement,

26. BEOJ.IEIPD YDEO_EOUIPMENT. SMITH COMMUNICATIONS asrees
to provide, install, and integrate a video camera system and other required equipment to
include a seflre and encrypted a wireless link between the SMITH
COMMUNICAIONS facility and the Peace at Home Shelter. The aforementioned
equipment shall be provided as a donation from SMITH COMMUMCATIONS to the
Peace at Home Shelter to enhance security of their facility located near the leased
premises. SMITH COMMLINICATIONS will also provide tower space for the camera
and other equipment. All signals and recordings shall remain the property of and under
the control of Peace at Home Shelter. In no event shall signals or recordings from said
video equipment be transmirted by SMITH COMMUNICATION to any other person or
organization than Peace at Home Shelter, Unless By lawful subpoena or order of any
court of conipetent jurisdiction, or as may otherwise be required by law.

IN \ryITNESS WHEREOF, the Parties hereto have set their hands and affixed their
respective seals the day and year fTrst above writËen.

SMITH COMMUNICATIONS, LLC CITY OF FAYETTEVILLE

B. Sh,IITH
President

By:

.ÈrÌs$s'åF.r&,

=:FAYETTÉvILLE: 
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CITY OF FAYETTEVILLE

Soñdra E. Smith, City
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EXHIBIT

e
AGREEMENT FOR ASSIGNMENT

Pursuant to the Fayettevilie Ctry Council Resolution approved on January 2,

20\8,I, Mayor Lioneld Jordan, do hereby consent on behalf of the City of Fayetteville to
the assignment of the Land Lease Agreernent entered into between the City of
Fayetteville and Smith Communications, LLC onlanuary 6,2009 for premises at the
Township Water Tank site to AmericanTower, LLC subject to American Tower, LLC's
complete and full acceptance of all of its responsibilities and duties witfrin the Land
Lease Agreement and its conflrnmation of its Asset Purchase Agreement with Smith
Cornmunications, LLC,

ATTEST: CITY OF FAYETTEVILLE

City Clerk Sond¡a E. Smith Mayor Lioneldlordan

Date: 2018

American Tower, LLC does hereby agree that it shall bound by all the righfs,
responsibilities and cluties including the timely and complete payment of the rent of the
Land Lease Agreement of fanuary 6,2009 entered into between the City of Fayetteville
and Smith Communications, LLC once it has consummated its Asset Purchase
Agreement wíth Smith Communications, LLC and the Land Lease Agree¡nent has been
assigned to it. Further, American Tower, LLC acknowledges that the City of
Fayetteville may need to expand or alter its water tank or add another water tank on
this site and agrees to cooperate with the City during any such necessary construction.
The City of Fayetteville agrees to work with American Tower, LLC to avoid or
minimize any potential problems this construction might cause AmericanTower, LLC.
I hereby certify that the below named pereon is authorized to sign for and bind
Americanïower, LLC.

Witness

Name:

Title:

Date:

charcl Rossi
Fìresident Legal

Mailing Address:



Pursuant to the Fayetteviile City Council Resolution approved on January 2,

2m8,\ Mayor Lioneld ]ordan, do hereby consent onbehalf of the City of Fayetteville to
the assignment of the Land Lease Agreement entered into between the City of
Fayetteville and Smith Communications, LLC on July 20,2A70 tor premises on Ivey
Road to Arnerican Tower, LLC subject to American Tower, LLC's complete and full
acceptance of all of its responsibilities and duties within the Land Lease Agreement
(with the exception of Paragraph 26 Required Video Equipment which is withdrawn
and no longer required upon the request of Peace at Home Shelter) and its
consummation of its Asset Purchase Agreement with Smith Communications, LLC,

ATTEST: CITY OF FAYETTEVILLE

Cíty Clerk Sondra E. Smith Mayor Lioneld fordan

Date: 201.8

American Tower, LLC does hereby agree that it shall bound by all the rights,
responsibilities and duties including the timely and complete payment of rent of the
Land Lease Agreement of July 20,2010 entered into between the City of Fayetteville and
SmithCommunications, LLC once suchLand Lease Agreement has been assigned to it
(with the exception of Paragraph26 Require.d Vides Egulpment which is withdrawn
and no longet required) and its consununation of its Aseet Purchase Agreement with
Smith Communications, LLC. I hereby certify that the below named person is
authorized to sign for and bind American Tower, LLC.

Witness AmericanTower, LLC

By,

Name: Name:

AGREEMENT FOR ASSIGNMENT

Mailing Address:Title:

Date:


