From: Manny Terminella <mterminella@pacmac.com>
Sent: Monday, October 26, 2020 4:16 PM
To: Paxton, Kara <kapaxton@fayetteville-ar.gov>
Subject: CENG-2020-000007
CAUTION: This email originated from outside of the City of Fayetteville. Do not click links or open attachments unless you recognize
the sender and know the content is safe.

To whom it may concern:
I recently received a notice of Grading Permit Violation.
I am writing this email to appeal this violation.
I have owned some of this land since 1983 and have maintained thousands of feet of driveway during this time.
I have owned the parcel cited in the violation since 2012.
This parcel also has thousands of feet of driveway to maintain.
I do not think I need a grading permit because all of the work I have done falls within the exceptions.
169.03 (C) number 6 which reads:
Grading Permits are Not required for the following,
(Other minor fill, clearing or grading for maintenance purposes such as landscaping, yard grading, maintenance, farming,
gardens, and similar activities.)
All activity done on my land recently touches on all activities listed under #6.
I have approximately 30 acres ( 1,250,000 sq ft) of land.
The activity done recently encompassed about 3000 sq ft.
This is about 0.24% of total land.
This land is also not visible to any other land owners,
and is hundreds of feet from any property lines.
Thank You for your consideration on this matter.
Manny Terminella

Thank You
Manny Terminella
Pacmac Inc.
(479)521-0525

______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
______________________________________________________________________

2

MEETING OF NOVEMBER 17, 2020
TO:

Mayor and City Council

THRU:

Susan Norton, Chief of Staff
Garner Stoll, Development Services Director
Chris Brown, City Engineer

FROM:

Jonathan Ely, Development and Construction Manager

DATE:

October 28, 2020

SUBJECT:

Appeal of Grading Violation CENG-2020-000007

RECOMMENDATION:
Staff Recommends Denial of Appeal from Manny Terminella related to Notice of Violation
CENG-2020-00007, on Parcel 765-13292-001.
BACKGROUND:
On the morning of October 15, 2020, the City Attorney’s Office, Sloan Scroggin and Sarah
Bunch received an email from a concerned citizen related to construction activities on the
undeveloped 20-ish acres between Savanna, Brookbury, Covington, Candlewood and
Township. The report mentioned noise from heavy equipment – machinery, backing/beeping
noises and dirt trucks hauling on Brookbury. The email went on to request that the city look into
the matter.
Kit Williams City Attorney forwarded the message to Chris Brown City Engineer the same
morning. As a standard operating procedure, when complaints regarding construction activities
are received, city staff researches the area to first determine if there are any active building or
grading permits. In this case there were not, so the next step is to start a Code Case, and
schedule a Code Officer to perform an inspection and document site conditions. This inspection
was performed on the afternoon of October 15th, by Code Compliance. The Code Officer
reported back to the engineering department of fill being placed on the site, dump trucks
delivering dirt to the site, a dozer leveling out the fill, and some tree’s/brush which were placed
in piles. Pictures from the inspection were sent to the engineering department the following day,
(October 16th) and are included in this memo for reference. That same day, I received a phone
call from the property owner, Mr. Manny Terminella. He was given my contact information from
the Code Officer and was inquiring about the site visit and if there were any issues. I informed
him the filling and land alteration occurring required a Grading Permit, which had not been
issued. Later that same day the Notice of Violation was issued to Manny Terminella in an email,
requesting he stop work until the necessary permit was obtained.

Following this Notice of Violation, Mr. Terminella contacted both Chris Brown (City Engineer)
and Jonathan Ely (Development and Construction Manager) on Monday October 19th inquiring
about the violation, and explaining that he had read the code and felt like the work being
performed qualified for an exemption listed under 169.03(C)(6) as the fill being placed was
minor relative to the size of his property, and he was just trying to maintain his property. We
discussed meeting him on his property to review the scope of work in closer detail, and further
evaluate if any exemptions could be allowed.
Tuesday, October 20th, Chris and Jonathan received an email from Mr. Terminella informing he
could not meet as discussed, and again stated he felt the work being performed was exempt
from grading permit activities. Chris Brown replied to the email the following day Wednesday,
October 21st , informing Mr. Terminella that a final determination had been made regarding the
case, and that it indeed required a grading permit based on the available information. Chris
also summarized Mr. Terminella’s rights to an appeal of the determination and provided the
necessary information, and noting he had 10 days to file the appeal.
Monday, October 26th, City Clerk Treasurer Kara Paxton received an email from Mr. Terminella
requesting an appeal of the staff determination for a grading permit and Notice of Violation.
Please see attached emails and Notice of Violation for full details of the correspondence
summarized.
DISCUSSION:
Unified Development Code Chapter 169.03 describes requirements related to Physical
Alteration of Land. This chapter states that any grading, clearing, filling, excavation or land
alteration shall require:
1. Prior development approval as specified in Chapter 166, except for general grading to
an existing developed site that does not impact trees or floodplains and does not
significantly alter the natural landform;
2. A grading permit pursuant to this chapter; and
3. An Arkansas Department of Environmental Quality Stormwater Construction Permit
and incorporated Stormwater Pollution Prevention Plan, if required by state law.
Upon review of the location of the disturbed area, it was determined that an exception to
requirement #1 was appropriate as this was a previously developed site, and the work was
near an existing house as well as several other miscellaneous buildings. Although the
pictures did show some downed trees, it did not appear that any other tree removal would
take place, nor was the property impacted by floodplain.
Upon review of requirement #2 Grading permit, staff researched the possible exemptions
listed in 169.03(C),
Exceptions to Permit Requirements. Grading permits are not required for the following:
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1. Excavation Below Finish Grade. Excavations below finished grade for basements,
swimming pools, hot tubs, septic systems, retaining walls under 4 feet in height, and
like structures authorized by a valid building permit.
2. Cemetery Graves. Cemetery graves.
3. Refuse Disposal. Refuse disposal sites controlled by other regulations.
4. Single-Family/Duplex. Construction of up to two (2) single-family residences on a
single lot, or duplex unless located within the Hillside/Hilltop Overlay District
per §169.03(B) above.
5. Building Additions. Building additions of less than 2,000 square feet located within the
Hillside/Hilltop Overlay District per §169.03(B) above.
6. Other minor fill, clearing or grading for maintenance purposes such as landscaping,
yard grading, maintenance, farming, gardens, and similar activities.
Items 1-5 do not apply to this situation, and a determination must be made on item #6. The
words, “minor fill, clearing or grading” are interpreted to mean those activities that are done
without the use of heavy construction equipment, as the examples provided in code are
landscaping, yard grading, maintenance, farming gardens and similar activities. However, in
this instance heavy construction equipment was being used to spread and compact multiple
dump truck loads of fill material. Thus, a staff determination was made that this work did not
meet the intent of exemption #6 as “minor fill”, and a grading permit is required.
BUDGET/STAFF IMPACT:
None
Attachments:
Vicinity Map
Site Map
Pictures from Site Inspection by Code Compliance October 15, 2020
Grading Violation CENG-2020-000007
Email Correspondence between City Staff and Manny Terminella
Email requesting appeal from Manny Terminella
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VICINITY MAP

APPROXIMATE
LOCATION OF
FILL

SITE MAP

APPROXIMATE
LOCATION OF
FILL

3180 E Township St
Fayetteville, AR 72703

EMAIL OCTOBER 15, 2020
Ely, Jonathan
From:
Sent:
To:
Subject:

Brown, Chris
Thursday, October 15, 2020 9:07 AM
Pugh, Alan; Ely, Jonathan
FW: Help with Terminella property behind my house

Not sure how you are processing these complaints these days, but please have someone look in to this and let me know
what you find out.
Chris
-----Original Message----From: Williams, Kit <kwilliams@fayetteville-ar.gov>
Sent: Thursday, October 15, 2020 9:01 AM
To: 'Eva Madison' <eva.dave@cox.net>; Bunch, Sarah <ward3_pos2@fayetteville-ar.gov>; Scroggin, Sloan
<ward3_pos1@fayetteville-ar.gov>
Cc: Brown, Chris <cbrown@fayetteville-ar.gov>; Pugh, Alan <apugh@fayetteville-ar.gov>; Pennington, Blake
<bpennington@fayetteville-ar.gov>
Subject: RE: Help with Terminella property behind my house
All,
I am forwarding Eva's information to our Engineering Department that handles grading and drainage issues. I
should note that I do not believe this area is zoned for extraction, but I will leave it up to Engineering to bring in Planning
if a zoning issue is involved.
Kit
-----Original Message----From: Eva Madison <eva.dave@cox.net>
Sent: Thursday, October 15, 2020 8:34 AM
To: Bunch, Sarah <ward3_pos2@fayetteville-ar.gov>; Scroggin, Sloan <ward3_pos1@fayetteville-ar.gov>; City_Attorney
<city_attorney@fayetteville-ar.gov>; Williams, Kit <kwilliams@fayetteville-ar.gov>
Cc: Eva Madison <eva.dave@cox.net>
Subject: Help with Terminella property behind my house
CAUTION: This email originated from outside of the City of Fayetteville. Do not click links or open attachments unless
you recognize the sender and know the content is safe.

Sarah, Sloan, and Kit,
I live in Candlewood, and the Terminella family owns the land behind my house, which is the undeveloped 20-ish acres
between Savanna, Brookbury, Covington, Candlewood, and Township. I can hear heavy equipment back there machinery, backing/beeping noises, etc. I heard it this morning just in the past hour. The only street access to the land
is the dead-end in Brookbury. A friend in Brookbury says there have been big dirt trucks back and forth in their
neighborhood in recent days. You all may also know that the County has been dealing with Tom Terminella’s dirt pit out
Wedington on Harmon Road. The conditional use permit was denied, but he has continued to haul dirt. It definitely
makes me wonder if the two issues are related.
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I would appreciate it if the City would look into this. Normally, I wouldn’t include Kit on what seems to be a compliance
or planning issue, but knowing the parties involved, I thought that was advisable here.
Thanks for your help.
Eva
479-283-9229
2600 Candlewood, 72703
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EMAIL OCTOBER 16, 2020
Ely, Jonathan
From:
Sent:
To:
Cc:
Subject:
Attachments:

Ely, Jonathan
Friday, October 16, 2020 2:56 PM
manny@pacmac.com
Brown, Chris; Carver, David; Thomas, Brian; Rowden, David; Sherrets, Kristin
Notice of Violation - Parcel 765-13292-001
NOV - CENG-2020-000007.pdf

Hi Mr. Terminella,
Following up on our phone conversation this morning, attached is the letter of violation documenting the code violation
on this parcel. Please note work on this property should stop and no further fill should be placed or grading activities
performed until an a Grading Permit is obtained. Due to requirements of 169.03, it will be necessary to also submit a
development plan through the planning office showing your intent for development, or request a variance of that
requirement from the planning commission. In talking with Jonathan Curth from the planning office, depending on your
intent here, it may make the most sense to submit a variance request. Unless you have larger development plans, which
didn’t seem to be the case from what you described to me. Once that development approval or variance is granted, you
could then apply for a permit though our Citizen Self-Service portal. I’ve provided information on how to do that in the
links below.
https://www.fayetteville-ar.gov/149/Development-Services - This is the main development service page on the website,
it provides information related to different divisions, as well as requirements and processes for permitting and
approvals.
https://www.fayetteville-ar.gov/3942/About-EnerGov - This is a summary page about our new permitting software
EnerGov you can use to apply for and manage permits.
169.07 - Grading Plan Specifications – This is a link to the grading plan requirements that will need to accompany your
submittal.

Please let me know if you have any questions about how to resolve the violation and obtain proper permits. I’ve copied
a couple other folks on this email here from the city, to keep everyone in the loop.
Regards,
Jonathan Ely, P.E.
Development and Construction Manager
Engineering Division
City of Fayetteville, Arkansas
T 479.444.3424

www.fayetteville-ar.gov
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EMAIL OCTOBER 20, 2020
Ely, Jonathan
From:
Sent:
To:
Subject:
Attachments:

Manny Terminella <mterminella@pacmac.com>
Tuesday, October 20, 2020 8:04 PM
Ely, Jonathan; Brown, Chris
FW: 11 am meeting
IMG_5359.PNG; IMG_5362.jpg; IMG_5358.PNG; IMG_5357.PNG

CAUTION: This email originated from outside of the City of Fayetteville. Do not click links or open attachments unless you recognize
the sender and know the content is safe.

Chris, Jonathon
This email is to let you know that I cannot meet with you tomorrow as previously scheduled.
After setting up that meeting with you, I later talked to the assistant city attorney and learned that there is no City of
Fayetteville policy that prevents city governing officials or representatives from taking a citizen’s private
correspondence, information or pictures and distributing them to whomever they like or posting them on social media.
After speaking to several different people at the city, and explaining a very troubling situation that happened to me and
my family over the weekend, I was surprised to find not one person there who indicated they had any concerns about
this kind of activity.
Let me explain what happened:
1. On Thursday of last week a stranger not in a city vehicle drove 1,000 feet onto my private property and into my
backyard. Without identifying himself or speaking to me he took an unknown number of pictures. When I approached
him and asked who he was he said he was here to take pictures for the city engineering dept to see if I needed a permit.
I asked him more than once what his title and position were and he repeatedly indicated that he was the code
compliance picture-taker. He was just the guy who takes the pictures.
When I later got my notice of violation, I learned that he was actually the inspector. Therefore, he had misrepresented
himself when he was on my property, thus not allowing me to ask him any questions or have a meaningful discussion.
2. On Friday at 3:00 I got the email from Jonathon Ely notifying me of a permit violation. Within an hour of receiving this
email I was contacted by friends and family alerting me to the fact that everything contained in that email - the violation
notice and pictures - were on Eva Madison’s Facebook page. Soon after that, I was further alerted to the appearance of
these pictures on numerous other people’s social media. One of the posts had these same 3 pictures, but the name of
the property owner had been changed to Tom Terminella and the violation had been changed to “illegally clear-cutting
and burning.” I later learned that the person responsible for supplying these incorrect details and pictures to people on
Facebook was my ward representative, Sloan Scroggin.
See attachments for further details.
For these reasons, I can only assume that anything I say or anything you see on my property could be misrepresented
and subsequently show up on social media. I hate to have to say that but those are my honest feelings.
1

See attachments for further clarification.
I want a copy of every picture that was taken on my property. I have no idea how many pictures were taken or of what.
Let this be the official notice that no one from the city of Fayetteville is welcome on my private property without prior
written permission.

Moving on to the violation itself:
My position is that I do not need a grading permit. All work done on my property clearly falls within Exceptions to Permit
Requirements Number 6 located in 169.03 Section (C) of the unified development code.
Considering the conversations I’ve had with both of you on the phone, you should be clear on the scope and nature of
the work that’s been done. I’m landscaping, maintaining my drive and access roads, leveling my yard, and improving my
access through Brookbury.
I’m hopeful that your concerns have been answered and that you’ll find that in fact I do not need a grading permit.
I am not accusing either of you of dishonesty, but Sloan Scroggin is clearly dishonest and should not be on the City
Council.

Thank You
Manny Terminella
Pacmac Inc.
(479)521-0525

______________________________________________________________________
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EMAIL OCTOBER 21, 2020
Ely, Jonathan
From:
Sent:
To:
Cc:
Subject:
Attachments:

Brown, Chris
Wednesday, October 21, 2020 2:36 PM
Manny Terminella
Stoll, Garner; Ely, Jonathan; Evans, Melissa
Grading Violation Follow up and Determination
155 and 169.pdf

Mr. Terminella,
We received your email, and Jonathan also forwarded your voicemail to me.. The reason Jonathan and I were planning
to meet you on site was to see the work you are doing in person, to make a better determination regarding permitting
requirements or potential exemptions from those requirements.
All of the pictures taken during the site visit by the City’s Code Compliance Administrator may be found
at: https://www.dropbox.com/sh/lrw676ge5h5bcye/AACAWQc4mZ2AI75bonJltGBSa?dl=0 .
We are still willing to meet you on site if you want to reconsider, but at this time we can only make a determination
regarding permitting requirements based on the photos that we have. That determination is that a grading permit is
required, due to the scope of work and land disturbance that we see in the pictures.
In order to apply for a grading permit, you will need to submit a grading plan and permit application per the
requirements of City Code Chapter 169. Please note that we are not requiring prior development approval (required by
Ch. 169.03), since you are grading on an existing developed site and do not appear to be impacting trees or floodplains
and are not significantly altering the natural landform. If the grading plan you submit does indicate that trees are
impacted and/or the scope of work is more significant than what we have seen so far or than what you have described,
you may be required to get planning commission approval of a development plan prior to receiving the grading permit.
You do have the right to appeal this determination to the City Council per City Code Chapter 155. If you wish to appeal,
you will need to do so through the City Clerk’s office. As noted in Ch. 155.02, you have 10 days from the date of the final
action taken to file an appeal. This email shall serve as your notice of that final action.
I have attached the relevant sections of the City Code of Ordinances for your reference. If you want to read in further
detail, our Unified Development Code may be found
at: https://library.municode.com/ar/fayetteville/codes/code_of_ordinances?nodeId=CD_ORD_TITXVUNDECO

Please contact me with any questions.
Chris Brown, P.E.
City Engineer
Engineering Division
City of Fayetteville, Arkansas
(479) 575-8207
www.fayetteville-ar.gov
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