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DELIVERED VIA E-MAIL 
 
July 27, 2021 
 
Hon. Asa Hutchinson 
Governor of Arkansas 
Arkansas State Capitol  
Room 250 
Little Rock, AR 72201 
 
Hon. Jimmy Hickey, Jr.  
President Pro Tempore 
Arkansas Senate 
3216 East 35th Street 
Texarkana, AR 71854 
 
Hon. Matthew Shepherd 
Speaker 
Arkansas House of Representatives 
200 N. Jefferson Ave. 
El Dorado, AR 71730 
 
RE: Additional Reasons to Repeal or Suspend Act 1002 of 2021 
 
Gentlemen, 
 

I’m writing to you regarding a matter that requires your immediate attention, the exigency 
and severity of which cannot be overstated. I represent several parents of K-12 public school 
children from across Arkansas (“K-12 parents”). My clients are typical of similarly situated parents 
throughout Arkansas whose children’s health is threatened by Act 1002 – the legislative ban on 
mask mandates that will go into effect at the peak of a raging pandemic that took the lives of 23 
Arkansans just yesterday – almost one death per hour. As the Delta variant rages through Arkansas 
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while virtually every state and federal public health official is recommending face mask mandates in 
all K-12 schools, neither the executive or legislative branches of state government have seemed 
willing to reverse course and allow Arkansas’ 262 local school districts to follow these life-saving 
recommendations. That said, the K-12 parents I represent are encouraged to know that you met 
today to discuss the ban on mask mandates. We hope and pray that the meeting was productive and 
will lead to a decision to protect the thousands of Arkansas children who desperately need your 
help. One need look no further than Children’s Hospital to realize how dire the situation has 
become:  

 

 
 

On behalf of all K-12 public school parents, I respectfully ask that you forget about policy 
and partisanship for the moment. If any of you feel strongly that Arkansas should have a ban on face 
masks in perpetuity, you can take up that debate when the pandemic is behind us. But now is not the 
time to worry about policy, ideology, politics, or personal ambitions. Now is the time to exercise the 
outstanding leadership that each of you promised you would provide to the people who elected you.  
 

Good leaders recognize when circumstances have changed and take action to make 
appropriate adjustments. Repealing Act 1002 under circumstances that are vastly different than they 
were two months ago would be no different than what the CDC did today by revising its guidance 
about school children and fully vaccinated people wearing masks. By the same token, repealing Act 
1002 would not be an acknowledgement that anyone made a mistake in enacting Act 1002. It would 
simply be a recognition that the situation with the COVID pandemic has changed dramatically and 
unforeseeably since the Governor signed the ban on mask mandates into law.  

 
Regardless of one’s political affiliation, any person holding office right now would have to 

recognize how irresponsible it would be to ignore the unanimous recommendations of state and 
federal health officials to implement mask mandates in schools. Throughout Arkansas, K-12 
parents, teachers, and school board members want you to heed that advice and are counting on you 
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to protect our state’s school children. By repeal or otherwise, please take whatever action is 
necessary to allow local school districts to decide whether to implement mask mandates. By law and 
even by conservative public policy, that should be their decision – not yours.  
 

Given that Arkansas schools will soon begin classes, the K-12 parents of Arkansas cannot 
afford to wait any longer to see if the executive and legislative leaders of Arkansas will come 
together and do the right thing. Knowing that many more children will get infected and that more 
will likely die if the ban on mask mandates is not lifted, the K-12 parents I represent are prepared to 
turn to the Arkansas judiciary for protection from a law that threatens their children with irreparable 
harm.  
 

If you think that the ban on face masks isn’t causing irreparable harm, please read part of an 
e-mail message a received from a K-12 parent earlier today: 
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For what it’s worth, I’d be glad to provide you other heart-breaking examples of the fear, 
anxiety, and significant health threats Act 1002 has created among K-12 parents in every Arkansas 
community – small and large. I’ve received dozens of messages like this one in the past week.  
 

I can’t imagine that any of you would wish to see the Arkansas judiciary resolve another 
power struggle between the executive and legislative branches of government. Yet, that’s precisely 
what will happen unless both branches come to an agreement that allows local school districts to 
decide whether to impose mask mandates for K-12 students.  

 
Although conflicts between governors and legislatures over COVID-19 pandemic responses 

have often been presented as partisan in nature, the lawsuit we are on the verge of filing will present 
no political questions – only questions of law. The K-12 parents are likely to succeed on the merits, 
and the public interest will strongly favor the issuance of an injunction pending a trial on the merits. 
For your information, the Complaint we are prepared to file this week will seek the following relief:  
 

1. An Order temporarily enjoining the enforcement of Act 1002 pending a hearing on the 
merits of this case; 

2. An Order requiring Defendants to respond to this Complaint on an expedited basis;  
3. A hearing on an expedited basis either in person or via Zoom; 
4. An Order requiring the 93rd General Assembly to designate one of the sponsors of Act 

1002 to appear at the hearing;  
5. An Order requiring Governor Hutchinson to appear at the hearing;    
6. An opportunity at the hearing for the parties to present witnesses, cross-examine 

witnesses, and make oral arguments in support of their positions; and 
7. A ruling on Plaintiffs’ request for a temporary injunction not later than August 13, 2021 

prohibiting the enforcement of Act 1002 in public schools pending adjudication of 
arguments that Act 1002 is unconstitutional and void in every setting.  
 

While lawyers can debate almost any legal issue, our extensive legal research demonstrates 
that Act 1002 is constitutionally defective on several grounds, each of which will provide adequate 
grounds for the Circuit Court of Pulaski County to enjoin its enforcement and declare that Act 1002 
is null and void. Though we are still evaluating additional legal theories to invalidate Act 1002, we 
are confident our lawsuit will result in the judicial nullification of Act 1002 on one or more of the 
following grounds: 

 
To begin with, Act 1002 violates the separation of powers doctrine established in Article 4, § 

2 of the Arkansas Constitution. Consistent with the Kentucky Supreme Court’s interpretation of 
language in its Constitution that is identical to the language in the Arkansas Constitution, Act 1002 
intrudes on the Governor’s exclusive authority to respond to emergencies that arise from 
“contagious diseases.” See Beshear v. Acree, 2020 WL 6736090 (Ky. 2020).  
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If you have doubts about whether the Arkansas Supreme Court would give any weight to the 
Kentucky Supreme Court’s interpretation of the language in Ark. Const. 6, § 19, you’d be badly 
mistaken. In case you didn’t know, much of Arkansas law is derived from Kentucky law. Sw. Bell 
Tel. Co. v. Wilkes, 269 Ark. 399, 402, 601 S.W.2d 855, 856 (1980). More to the point, the Arkansas 
Supreme Court has relied on that shared history to adopt the Kentucky Supreme Court’s analysis of 
a similar provision in that state’s constitution. Id. For instance, in Sw. Bell Tel. Co. v. Wilkes, 269 
Ark. 399, 402, 601 S.W.2d 855, 856 (1980), the Supreme Court of Arkansas said:  

“We have no case directly in point in Arkansas, but the Supreme Court 
of Kentucky, a state from whence much of our basic law was derived,  
has considered the question. We agree with their interpretation of 
a similarly worded constitutional provision that "injuries to persons  
or property” was intended to mean physical injuries to the person and 
physical damage to property. Jacobs v. Underwood, 484 S.W. 2d 855 
(Ky. 1972).” 

 
In the likely event that the Arkansas Courts will follow the Kentucky Supreme Court’s 

decision in Beshear v. Acree, the result will be a ruling that Act 1002 is an unconstitutional 
infringement of the powers of the executive branch and is therefore null and void. It goes without 
saying that such a ruling would have far-reaching implications with respect to the legislature’s 
authority to interfere with the Governor’s management of any “contagious disease.” A ruling based 
on Article 6, § 19 would leave the legislature constitutionally powerless to do anything in such a 
situation without the Governor’s consent. Stating the obvious, a ruling in favor of the K-12 parents 
based on Ark. Const. 6, § 19 would also nullify the recently enacted legislative bans on mandatory 
vaccinations and vaccine passports.  

 
In addition to violating Article 6, § 19 of the Arkansas Constitution, Act 1002 violates the 

guarantees of due process and equal protection, as established by Article 2 of the Arkansas 
Constitution. On its face and as applied, Act 1002 advances no conceivable legitimate government 
interest, fails to satisfy the “rational basis” standard of constitutional scrutiny, and creates 
nonsensical and irrational exemptions that deprive certain classes of citizens and organizations of 
the health and safety measures provided to others. For any statute to survive constitutional scrutiny, 
there must be a conceivable rational basis that supports a legitimate governmental interest. Act 1002 
comes nowhere close to meeting this standard.  

 
As always, an Arkansas court reviewing the constitutionality of Act 1002 will begin by 

determining the legislative intent of the statute. The Arkansas Supreme Court has made clear that 
courts may consider extrinsic evidence of the legislature’s intent. Here, the court will need to look 
no further than the several public statements made by Senator Trent Garner, the key sponsor and 
drafter of the Bill that became Act 1002.  
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Among other things, Senator Garner has said that Act 1002 was intended to subordinate 
“comfortable safety” to “dangerous freedom,” implying either that: (a) most Arkansans prefer 
“dangerous freedom” for themselves and their children than “comfortable safety”; or (b) there is 
some fundamental right to “dangerous freedom.” For what it’s worth, the absurdity of this remark 
pales in comparisons with some of Senator Garner’s other comments, e.g., that Act 1002 is a matter 
of “public safety,” that wearing a mask is a “medical decision,” and that only a “30% mortality rate” 
would cause him to reconsider Act 1002’s ban on mask mandates.  

 
We are fully prepared to rebut these groundless notions. As far as the law is concerned, there 

is no right to “dangerous freedom” that puts others at risk, and there never has been. Furthermore, in 
other areas of life, the Arkansas General Assembly has squarely rejected the notion that any 
Arkansan has the right to engage in “self-endangerment” (the legal equivalent of “dangerous 
freedom”) – even when such behavior poses no risk to anyone but themselves. For that reason, the 
General Assembly has passed laws requiring motorcycle drivers under 21 years of age to wear a 
helmet, requiring front seat passengers to wear a seat belt, requiring small children to ride in car 
seats, requiring children 12 and younger to wear life jackets while boating, and allowing civil 
commitment of mentally ill persons who pose a risk to themselves – not to mention mandatory 
vaccinations for school children.  

 
But that’s not all. For the past 116 years, the United States Supreme Court’s decision in 

Jacobson v. Massachusetts, 197 U.S. 11 (1905) has been the law of the land. In Jacobson, the State 
of Massachusetts enacted legislation authorizing local governments to require immunizations that in 
the opinion of the locality’s governing authorities were necessary to protect the public health. The 
City of Cambridge noted that smallpox cases had been increasing in that community and ordered the 
residents of the City to be vaccinated. When Jacobson refused vaccination, the City proceeded 
criminally against him. Jacobson asserted that the ordinance adopted by the City violated the United 
States Constitution— specifically the Fourteenth Amendment – and guaranteed against deprivations 
of life, liberty, and property without due process of law and further violated the “spirit” and the 
preamble of the Constitution. Jacobson was found guilty, with the Massachusetts Supreme Judicial 
Court upholding his conviction.  

 
On appeal to the United States Supreme Court, Jacobson raised the same arguments. After 

rejecting the appellant’s general arguments which were based on the preamble and the “spirit” of the 
Constitution, the Court moved on to determine if the statute in question violated the appellant’s 
liberty that was protected by the Fourteenth Amendment. To preface its analysis, the Court noted 
that police powers are broad and generally empower the state to enact laws to protect the public 
health and safety of its citizens. These may include quarantine laws and a broad range of public 
health measures. Additionally, the state may invest local governments with the power to enact 
regulations addressing the protection of public health.  
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As to Jacobson’s right to “dangerous freedom,” the Supreme Court noted that under our 
system of government, liberty and freedom are not a license to do what one wants. Specifically, the 
Court quoted from Crowley v. Christensen:  

“The possession and enjoyment of all rights are subject to such reasonable conditions 
as may be deemed by the governing authority of the country essential to the safety, 
health, peace, good order and morals of the community. Even liberty itself, the 
greatest of all rights, is not unrestricted license to act according to one's own will. It 
is only freedom from restraint under conditions essential to the equal enjoyment of 
the same right by others. It is then liberty regulated by law. In the constitution of 
Massachusetts adopted in 1780, it was laid down as a fundamental principle of the 
social compact that the whole people covenant with each citizen, and each citizen 
with the whole people, that all shall be governed by certain laws for "the common 
good," and that government is instituted "for the common good, for the protection, 
safety, prosperity and happiness of the people, and not for the profit, honor or private 
interests of any one man, family or class of men."  

Crowley v. Christensen, 137 U.S. 86 (1890). 
 

The principles articulated by the Supreme Court in Jacobson have stood the test of time for 
more than a century. In civilized societies governed by the “Rule of Law,” individuals do not have 
the right to unfettered “personal freedom” – dangerous or otherwise. In a surging deadly pandemic, 
advancing “dangerous freedom” that threatens the lives of others is not a legitimate state interest. 
For that reason alone, Act 1002 fails the “rational basis” test for judging the constitutionality of a 
statute. 
 

Worse yet, the exemptions in Act 1002 make the application of Act 1002 inherently 
irrational. Whether by design or thoughtless mistakes in drafting the Senate Bill that became Act 
1002, this piece of legislation is fundamentally flawed in countless ways. Indeed, as the examples 
that follow illustrate, Act 1002 is the product of legislative malpractice and has produced results that 
are indefensibly irrational and ridiculously absurd. Please consider the following:  

 
Act 1002 exempted from the ban on government mask mandates “a facility operated by the 

Department of Corrections.” Other detention facilities were not exempted, meaning that Act 1002 
prohibits County Sheriffs from requiring prisoners in county jails to wear masks. This irrational 
dichotomy results in death row inmates being afforded more protection against the Delta variant 
than the protection given to K-12 school children. Likewise, the legislation allows the Department 
of Corrections to follow CDC guidelines to provide the safest possible health environment for long-
term prison inmates convicted of heinous felonies who never leave the prison. Yet, on the other 
hand, Act 1002 prevents County Sheriffs from creating the safest possible environment or following 
CDC guidelines with respect to persons convicted of far less serious offenses (e.g., DWI and 
shoplifting) and pre-trial detainees who are being transported to and from courtrooms every day.  
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County jail inmates in almost a dozen other states have filed class action lawsuits based on 

the failure to provide adequate protection from COVID. It will happen sooner or later in Arkansas, 
and Act 1002 is like handing a big paycheck to a plaintiff’s lawyer on a silver platter. After all, there 
will soon be 75 targets that don’t provide the same protection for detainees as what’s available for 
the prisoners serving time at Cummins.  

 
However, that’s not the worst problem created by the irrational exemption in Act 1002 that 

will impact County Sheriffs. The bigger problem has constitutional dimensions and sets up a 
showdown between the State of Arkansas and the federal judiciary.  

 
To begin with, Arkansas County Sheriffs have exclusive responsibility for the County Jail: 

“County sheriffs and other keepers or administrators of jails within the State of 
Arkansas are responsible for managing the populations and operations of their 
respective facilities in compliance with the laws and the Arkansas Constitution and 
within the requirements of the United States Constitution.” 

Ark. Code § 12-41-503(a). 
 
As I assume you know, many of Arkansas’ county jails are used to detain federal prisoners 

while awaiting arraignment and/or a bond hearing on federal criminal charges.1 According to an 
Administrative Order recently issued by the Chief District Court Judge for the Eastern District of 
Arkansas (No. 15), “[t]he Eastern District of Arkansas has almost six hundred individuals in 
custody at fourteen facilities in Arkansas and surrounding states.” In re: Court Operations During 
Covid-19 Pandemic, Admin. Order No. 15 (E.D. Ark. June 18, 2021) (emphasis added). I don’t 
know how many federal prisoners in the Western District are being confined in county jails, but if I 
were just spit-balling, I’d say the number is also in the hundreds.   

 
The arrangements that allow individuals in federal custody to be confined in county jails 

arise from what are called “Intergovernmental Service Agreements” (“IGSAs”) between Arkansas 
counties and the U.S. Marshals Service (“USMS”) and/or U.S. Homeland Security. Those IGSAs 
contain contractual requirements regarding the health and safety of federal detainees and 
incorporate rules and guidelines published by the USMS, such as the ones shown below:  

 
1 A well-known recent example involves Josh Duggar, who was confined in the Washington County 
Jail pending arraignment and a bond hearing after being arrested by federal agents for possessing 
child pornography.  
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Act 1002 creates several previously unidentified problems for county governments in 

complying with the obligations they’ve undertaken in their IGSAs. However, the most imminent 
and troubling one arose just yesterday when the Chief District Court Judge for the Eastern District 
of Arkansas entered another Administrative Order that requires everyone in an Eastern District 
federal courthouse to wear a face mask. In re: Court Operations During Covid-19 Pandemic, Admin. 
Order No. 16 (E.D. Ark. July 26, 2021).  

 
Under the terms of the IGSAs with the U.S. Marshals Service, when federal detainees are 

taken to court for hearings, the only people who can ensure compliance with the face mask directive 
ordered by the chief federal judge for the Eastern District are the County Sheriff and the Deputies 
who staff the jail. Compliance with Act 1002 will therefore require County Sheriffs in the Eastern 
District to: (a) breach the terms of their IGSA with the USMS (exposing the county to significant 
liability and loss of their government contract); and (b) violate an Order issued by a federal judge. 
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On the other hand, compliance with the federal court’s Order cannot be accomplished without the 
Sheriffs and their Deputies violating Act 1002: 
 

 
Remarkably, the failure to exempt all detention facilities isn’t the only irrational exemption 

in Act 1002. When exempting “state-controlled health care facilities” from the ban on face mask 
mandates, the drafters of Act 1002 apparently forgot to consider that Arkansas has many “county-
controlled hospitals,” predominantly in rural parts of Arkansas. This legislative blunder will have 
real and immediate adverse consequences the minute Act 1002 becomes effective. In a matter of 
days, Act 1002 will make it illegal for any of the county-controlled hospitals shown on the map 
below to require patients, visitors, or the medical staff to wear face masks.  
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No matter how hard you look for one, there’s no exemption in Act 1002 that even arguably 
includes county-controlled hospitals. There should have been, however. By arbitrarily creating two 
classes of government hospitals, the General Assembly has denied equal protection of the laws to a 
population that is already underserved, many without access to internet service, and already 
challenged by the distance they must travel to receive adequate medical care. This is yet another 
reason why we believe that no judge in Arkansas would be able to find any conceivable rational 
basis to support the constitutionality of Act 1002. The poorly drafted narrow exceptions to the ban 
on mask mandates make the application of the law’s prohibition both irrational and absurd.  
 

Aside from failing to meet constitutional due process and equal protection requirements, Act 
1002 also violates the rights of K-12 public school children, as guaranteed by Article 14, § 1 of the 
Arkansas Constitution, by preventing the State of Arkansas and local school districts from 
“maintain[ing] a general, suitable and efficient system of free public schools” and “adopt[ing] all 
suitable means to secure the people the advantages and opportunities of education.” Consistent with 
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Amendment 55 to the Arkansas Constitution,2 the statutes that govern secondary schools make clear 
that the General Assembly has treated each school district as essentially a mini-agency, consistent 
with the remainder of Art. 14, § 4. When the General Assembly has passed laws regulating student 
dress or conduct in the past, it has done that by requiring school districts to include a provision in 
their written student conduct policies. For example, Ark. Code. § 6-18-502(a) provides: “The 
Division of Elementary and Secondary Education shall establish rules for the development of 
school district student discipline policies.” Then in the following section, the General Assembly 
said: "Each school district in this state shall develop written student discipline policies in 
compliance with the rules established by the Division of Elementary and Secondary Education and 
shall file the policies with the division.” Ark. Code § 6-18-503(a)(1)(A).  

 
The Arkansas Department of Education has implemented those regulations in its “Rules 

Governing Student Discipline and School Safety,” which do not include anything preventing school 
districts from requiring masks. That’s not surprising. After all, the General Assembly hasn’t just 
delegated the authority to regulate school discipline and safety to local school officials. Consistent 
with the Arkansas Supreme Court’s decision in Lake View Sch. Dist. No. 25 v. Huckabee, 351 Ark. 
31, 91 S.W.3d 472 (Ark. 2002), which reinforced the state’s obligation to provide an “adequate” 
education for K-12 school children, the General Assembly has mandated that local school districts 
enforce school policies to “ensure the safety of every student during school hours.” Ark. Code § 6-
15-1005. Furthermore, the General Assembly has required local school districts to enforce a code of 
behavior for students that respects the rights of others and maintains a safe and orderly 
environment.” Id. 

 
 “The existence of an absurd result is yet another case where a canon is used both as a de 

facto justification for interpretation and as a canon of interpretation.” Statutory Interpretation in 
Arkansas: How Arkansas Courts Interpret Statutes. A Rational Approach, Ark. Law Notes (Prof. 
M.W. Mullane, 2005). Applying this rule of statutory construction to Act 1002, forcing this 
unconstitutional law on school districts would create a result that is nothing short of absurd. After 
all, if school districts are prohibited from requiring students from wearing face masks: (a) a student's 
face would be the only body part the school could not require the student to cover; and (b) 
preventing student illness and death from a highly contagious disease would be the only 
governmental interest the district was not allowed to consider. Because there is no express reference 
to school districts in Act 1002, we believe that Act 1002 could be construed not to have been 
intended to apply to public schools, which the General Assembly has referred to specifically and 
regulated indirectly in other statutes. 

 
 

 
2 Amendment 55 adopts the conservative principle of “home rule” by granting broad authority to 
County Quorum Court to self-manage local matters, including such things as public health and 
education.  
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We are willing to indulge in the fiction that the General Assembly never intended for Act 
1002 to apply to K-12 public schools. The Arkansas Supreme Court has embraced the rule of 
statutory construction that, in the absence of a clear expression of intent to apply a general statute to 
a more specific one, courts should interpret conflicting statutes by giving meaning to the statute that 
is most specific. “Where a specific statute conflicts with a general statute dealing with the same 
subject matter, the plain meaning of the specific is presumed to control that of the general statute.” 
Statutory Interpretation in Arkansas: How Arkansas Courts Interpret Statutes. A Rational Approach, 
Ark. Law Notes (Prof. M.W. Mullane, 2005) (citing $75 in U.S. Currency v. State, 205 WL 668605 
(Ark. App. 2005). Act 1002 is far less specific than Ark. Code § 6-18-503 and makes no mention of 
school districts. Therefore, a Court could assume that the General Assembly did not intend to 
withdraw or modify the broad authority to school discipline and safety when it enacted Act 1002. 
Therefore, in addition to invalidating this statute on constitutional grounds – we believe a Court 
could also rule that Act 1002’s ban on mask mandates does not apply to local school districts.   

 
Aside from the several constitutional defects in Act 1002 that I’ve just outlined, Act 1002 is 

preempted, at least in part, by federal law, to-wit: the CDC Order of February 1, 2021, requiring 
operators of public conveyances, including school buses, to ensure that all passengers are wearing 
face masks.3 The issue of federal preemption is not even debatable, so I’ll leave it at that.  

 
The Complaint we have prepared goes into much more detail than what I’ve outlined here 

and includes quite a bit of additional evidence. That said, I hope this letter has given you enough of 
a preview of our intentions to be helpful.  

 
Please let me know if you come to an agreement to remove the barriers that are preventing 

local school officials from creating the safest possible environment for Arkansas’ K-12 public 
school children. If you do, you’ll be saving lives, and K-12 parents in all 75 counties will applaud 
you.  

 
In the meantime, we’ll proceed with our plans to file our Complaint in the Circuit Court of 

Pulaski County but will continue to hope that it won’t be necessary.  
 

 
 
 
 

 
3 CDC Regarding Order Under Section 361 of the Public Health Service Act (42 U.S.C. § 264) (Feb. 1, 2021) 
“Requirement for Persons to Wear Face Masks While on Conveyances”) (“[P]assengers and drivers must wear a 
mask on school buses, including on buses operated by public and private school systems, subject to the exclusions 
and exemptions in CDC’s Order.” (www.cdc.gov)). 
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Respectfully, 
 

      
             Tom Mars 
 

cc: John C. Everett 
      Walter A. Paulson 
      Ryan K. Culpepper 
 


